IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
DELTA DI VI SI ON

JAMES O MCLAMB, Plaintiff

V. NO. 2:92CV071-B-A

ELZY J. SMTH, ET AL, Defendants

OP1 NI ON

This matter is before the court, sua sponte, for consideration
of dismssal of this cause. Plaintiff, an inmate currently
incarcerated at the Mssissippi State Penitentiary, files this
conplaint pursuant to 42 U S.C. 81983. The defendants are El zy
Smth, Crcuit Judge of Coahoma County, M ssissippi; Lawence
Mellen, District Attorney of Coahoma County; the Justices of the
M ssi ssippi Suprene Court; and Hazel Keith, an enployee of the
North Carolina judicial system Plaintiff seeks nonetary damages
of 188.3 mllion dollars.

Plaintiff states that he was convicted of a crimnal offense
in 1965 in Wake County, North Carolina, in which he clains to have
entered a guilty plea wthout benefit of counsel. 1In 1980 he was
charged with arned robbery of a Kroger food store in O arksdal e,
M ssissippi. He alleges that defendant Keith mailed plaintiff's
court records from North Carolina to defendants Smith and Mellen
for them to be wused against him in sentence enhancenent

proceedings. He alleges this was inproper in that his conviction



was obt ai ned wi thout him having | egal counsel and could therefore
not be used against him under the Sixth, Eighth, and Fourteenth
Amendnents to the United States Constitution and under G deon v.
Wai nwright, 372 U S. 335 (1963)

Al though plaintiff's allegations are unclear, it appears that
he was found guilty in the Crcuit Court of Coahoma County and
Judge Smith considered the 1965 conviction, ruled that plaintiff
was a habitual crimnal, and sentenced himto |life w thout parole.

Plaintiff contends that in 1985 the M ssi ssippi Suprene Court
reversed his sentence. He then alleges that Judge Smth and
District Attorney Mellen conspired to illegally use the sane
i nadm ssi bl e evi dence, which resulted in himbeing sentenced to 38
years wthout the possibility of parole. After plaintiff's
attorney noved to correct this, these two defendants once nore used
the 1965 conviction to set sentence at 33 years w thout parole.

Finally, plaintiff alleges that the justices of the Suprene
Court of the State of M ssissippi conspired with defendants Smth
and Mellen to illegally hold plaintiff in prison by refusing to
rel ease him

After carefully considering the contents of the pro se
conplaint and giving it the liberal construction required by Hai nes
v. Kerner, 404 U.S. 519 (1972), this court has cone to the

fol |l ow ng concl usi on.



When a state prisoner brings a 81983 action seeking damages,
the trial court nmust first ascertain whether a judgnent in favor of
the plaintiff in the 81983 action would necessarily inply the

invalidity of his conviction or sentence. Heck v. Hunphrey, 114

S.Ct. 2364, 2372 (1994). If it would, the prisoner nust show t hat
his conviction has been "reversed, expunged, invalidated, or
i npugned by the grant of a wit of habeas corpus” in order to state
aclaim |d. at 2373. |If not, dismssal of the 81983 action is
appropri ate.

Clearly, any judgnent in favor of the plaintiff would inply
the invalidity of his conviction or sentence. Just as clearly, his
conviction has not been "reversed, expunged, invalidated, or
i npugned by the grant of a wit of habeas corpus.” Therefore, his
conplaint is legally frivolous wunder 28 U S C  81915(d).

Consequently, it should be dism ssed wth prejudice. Stephenson v.

Reno, 28 F.3d 26 (5th Gr. 1994).

O even nore inport, several of the defendants in this case
are state court judges, and one is a district attorney. Therefore,
the doctrine of absolute immunity should be considered as a
threshold matter in making a 81915(d) determ nati on.

Because absolute immunity is properly viewed as
"inmmunity from suit rather than a nere defense to
l[iability," Mtchell, 472 U S. 526, 105 S.Ct. at
2815, [Mtchell v. Forsythe, 472 U S 511, 105
S.C. 2806 (1985)] it is appropriate for the
district courts to resolve the question of absol ute
immunity before reaching the Heck analysis when
feasible. |If a defendant is dism ssed on absol ute
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i munity grounds, it becomes clear that the 81983
plaintiff wll never have a claim against that
def endant based on the particular facts alleged,
even if the plaintiff is a state prisoner who
eventually satisfies the precondition to a valid
81983 cl ai munder Heck. [Boyd v. Biggers, 31 F.3d
279, 284 (5th Cr. 1994].

Judicial officers are entitled to absolute inmmunity from
clains arising out of acts perforned in the exercise of their

judicial functions. Gaves v. Hanpton, 1 F.3d 315, 317 (5th Grr.

1993). The all eged magni tude of the acts is irrelevant. Young v.
Bi ggers, 938 F.2d 565, 569 n.5 (5th Cir. 1991). Judicial inmmunity
can be overcone only by show ng that the actions conpl ai ned of were
nonjudicial in nature or by show ng that the actions were taken in

the conpl ete absence of all jurisdiction. Mreless v. Waco, 112

S.Ct. 286, 288 (1991). A judge's acts are judicial in nature if
they are "normally performed by a judge" and the parties affected
"dealt with the judge in his judicial capacity.” Id. at 288.
McLanb does not conplain of any actions taken by Judge Smth or the
Suprene Court Justices that were nonjudicial in nature. Therefore,
his clainms should be dism ssed with prejudice as frivol ous.

Crim nal prosecutors also enjoy absolute i munity fromcl ai ns
for damages asserted wunder 81983 for actions taken in the

presentation of the state's case. Gaves, supra at 318. As the

Suprenme Court recently reaffirned:

[ Alcts undertaken by the prosecutor in preparing
for the initiation of judicial proceedings or for
trial, and which occur in the course of his role as
an advocate for the State, are entitled to the
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protections of absolute immunity. Those acts nust
i ncl ude the professional eval uation of the evidence
assenbl ed by the police and appropri ate preparation
for its presentation at trial :

Buckley v. Fitzsimmons, 113 S.C. 2606, 2615 (1993). Prosecutori al
immunity applies to the prosecutor's actions in initiating the
prosecution and in carrying the case through the judicial process.

Graves, supra at 318. This broad immunity applies even if the

prosecutor is accused of know ngly using perjured testinony. |d.

at 318 n.9; see also Brumett v. Canble, 946 F.2d 1178, 1181 (5th

Cr. 1991) (concluding that state prosecutors were absolutely
i mmune from a 81983 action predicated on malicious prosecution),

cert. denied, 112 S.C. 2323 (1992); Ashelman v. Pope, 793 F.2d

1072, 1078 (9th G r. 1986) (en banc) ("[A] conspiracy between judge
and prosecutor to predetermne the outconme of a judicial
proceedi ng, while clearly inproper, neverthel ess does not pierce
the immunity extended to judges and prosecutors."”) MlLanb alleges
no facts against Prosecutor Mellen that would destroy Mellen's
absolute imunity, and his clains against Mellen should therefore
be dism ssed with prejudice for failure to state a cl ai mupon whi ch
relief can be granted.

A final judgnment in accordance with this opinion wll be
ent er ed.

TH S t he day of , 1995.

NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT JUDGE



